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From: Secretary of the Navy

Subj: IMPLEMENTATION OF THE PROGRAM FRAUD CIVIL REMEDIES ACT

Ref': (a) Public Law 99-509, "The Program Fraud Civil
Remedies Act of 1986," October 21, 1986
(b) SECNAVINST 5430.92A, Assignment of

Responsibilities to Counteract Fraud, Waste and
Related Improprieties within the Department of the
Navy
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1. Purpose. To implement enclosure (1) withian the Department

of the Navy, and to assign responsibilities in conjunction with
& L
L

~ Domm ;nomon sea —-..A NS ers 1 DAamnanAd
he Program Fraud Civil Remedies Act (PFCRA)

2. Background

a. Combatting waste, fraud and abuse remains a high
Fraudulent claims

priority within the Department of the N .

and statements in programs and operations significantly
contribute to ineffective and inefficient operations and
management, result in a substantial loss of Government funds

each year, and may undermine the perceived integrity of
Department of the Navy activities, commands and personnel.

Aggressive and timely sanctions against fraud can recover
Government funds and deter future fraudulent acts, thereby
contributing to overall mission accomplishment. The Program
Fraud Civil Remedies Act (reference (a)) provides an additional
remedy for this important purpose.

b. Enclosure (1) establishes uniform policies and
procedures for implementation of the Program Fraud Civil
Remedies Act (PFCRA). * The PFCRA establishes an administrative

process for all components of the Department of Defense to
adjudicate fraudulent claims or false statements involving
$150,000 or -less.

table for dispmosition under the PFRCA
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disciplinary action under the Uniform Code of Military Justice, or civil or
criminai action under the U.S. Code.

4. Annlicahilitv. The provisions of this instruction app!y to all commands

ana cor'r'\‘;;gr-\'ents of the Department of the Navy. o

5. Definitions. The definition of terms within enclosure (1) are incorporated
in this instruction.

6. Responsibilities.

a. The Assistant Secretary of the Navy (Financial Management) is
desugnated as the Authonty Head for the Department of the Navy for all

....... L.l ..A.J- .- saa PP
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and nraoradurec within en rlnc e (1). The Assistant (nrrpfanl of the Navv
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(Financial Management) may designate an officer or emplovee of the
Department of the Navy who is serving in the grade of GS-17 or above under
the General Schedule oris servmg in the Semor Executlve Servrce, to
perform appeliate responsibilities, subject to the delegation limitations

prescribed in endlosure (1).

b. The Deputy General Counsel (Logistics), Department of the Navy is
designated as the Department of the Navy PFCRA Reviewing Official, and
shail perform his or her duties in accordante with reference (a) ana gulaance

PN camam sazidbleiie mem ol i M ncn:ides Mmnsmnscal Fa.comenl -~ oas s

and procedures within enclosure (1). The Deputy General Counsel {Logistics)
mav deleaate his or her duties as Reviewina Official to the extent authorized
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by law and regulation, and may be assisted by the Judge Advocate General
of the Navy or the Staff Judge Advocate to the Commandant of the Marine
Corps in such cases or classes of cases and under such procedures as the
Deputy Generai Lounsel (Logistics) may determine. The Deputy Generai

an &
Counsel (Logistics), Department of the Navy, the Judge Advocate General of

the Navy, and the Sta Judge Advocate to the Commandant of the Marine
Corps, as appropriate, will coordinate with the Assistant General Counsel
(Legal Counsel), Department of Defense, regarding detailing of presiding
officers. In accordance with reference (b), the Revuewmg Ofﬂcral
immediately after becoming aware of an investigative referral from the
Investigating Official, shall notify the Naval Inspector General of the referral
in furtherance of his responsibilities as the Central Organization within the
Navy for coordination of remedies. Each case referred b by the Investigating
Official is considered a significant case under reference (b) because of the
attendant unusuai or noteworthy conditions.

¢. Within their areas of rpcnnnclhlhfu the General Counsel of the Navv

the Judge Advocate General of the Naw and the Staff Judge Advocate to
the Commandant of the Marine Corps, as appropriate, will furnish civilian
attorneys employed by the Department of the Navy or judge advocates as
representatives for
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artment of Defense
Dep e SECNAVINST 5430.102

DIRECTIVE 2 1 DEG 1388

August 30, 1988
NUMBER 5505.5

GC, DoD
SUBJECT: Implementation of the Program Fraud Civil Remedies Act

References: (a) Public Law 99-509, "The Program Fraud Civil Remedies Act

of 1986," October 21, 1986

(b) Title 5, United States Code, Chapters 33, 43, 51, 53,
Subchapter III

(c) Title 31, United States Code, Sections 3716, 3729, 3730,
3803, 3804, 3805, 3806, 3808

(d) Title 18, United States Code, Section 287, Federal Rules of

' Criminal Procedure, Rule 6(e)

(e) through (h), see enclosure 1

A. PURPOSE

This Directive establishes uniform policies, assigns responsibilities, and
prescribes procedures for implementation of reference (a).

B. APPLICABILITY

This Directive applies to the Office of the Secretary of Defense (0SD);
the Military Departments; the Office of the Inspector General, Department of
Defense (0IG, DoD); the Defense Agencies; and the DoD Field Activities (here-
after referred to collectively as "DoD Components").

C. POLICY

It is DoD policy to redress fraud in DoD programs and operations through
the nonexclusive use of reference (a). All DoD Components shall comply with
the requirements of this Directive in using this new remedy. Changes or
modifications to this Directive by implementing organizations are prohibited.
Implementing regulations are authorized only to the extent necessary to effec-
tively carry out the requirements of this Directive.

D. RESPONSIBILITIES

1. The Inspector Geuneral, Department of Defense (IG, DoD), shall establish
cedures for carrying out the duties and responsibilities of the "investigating

ro
L£LE n2 a1 o Ass - - - -
fficial" as outlined in enclosure 2.

2. The General Counsel, Department of Defense (GC, DoD), shall:

a. Establish procedures for carrying out the duties and responsi-
bilities of the authority head, Department of Defense, which have been
delegated to the GC, DoD, as set forth in enclosure 2;

Enclosure (1)



b. Eétablish procedures for carrying out the duties and responsi-
bilities for appointment and support of presiding officers, as set forth in
enclosure 2; and
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3. The Secretaries of the Military Departments shall:

a. Establish procedures for carrying out the duties and responsi-
bilities of the "authority head" and of the '"reviewing officials" for their
respective Departments, and for obtaining and supporting presiding officers
from other Agencies as specified in Office of Personnel Management (OPM)
regulations; (See enclosure 2.)

b. Make all regulations or instructions promulgated subject to the
approval of the GC, DoD; and
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4. The General Counsel of the National Security Agency (GC, NSA) and the
General Counsel of the Defense Logistics Agency (GC, DLA) shall be responsible
for establishing procedures for carrying out the duties and responsibilities of
the reviewing officials that have been delegated to them, as stated in enclosure
2. All Regulations or Instructions promulgated pursuant to this Directive
shall be submitted to the GC, DoD.

E. EFFECTIVE DATE AND IMPLEMENTATION

This Directive is effective immediately. Two copies of DoD Component
implementing documents and subsequent amendments shall be forwarded to the
General Counsel, Department of Defense, within 90 days. Other DoD Components

ahall .'-..A..-_-b- Sl ML e S A 0 P |
shall disseminate this Directive to approptlace personnel.

1&5246212:;5a_~ !?t C%%é;%? —

William H. Taft, IV
Deputy Secretary of Defense

Enclosures - 2

1. References
2. Program Fraud Civil Remedies
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REFERENCES, continued
Title 28, United States Code, Federal Rules of Civil Procedure, Rules
LAY anA L%

Title 32, Code of Federal Regulations, Part 97
Title 28, United States Code, Federal Rules of Evidence, Rule 408
Title 32, United States Code, Section 3805
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PROGRAM FRAUD CIVIL REMEDIES
A. Scope and purpose
1. The Department of Defense has the authority to impose civil penalties
and assessments against persons who make, submit or present, or cause to be
made, submitted, or presented, false, fictitious, or fraudulent claims or
written statements to authorities or to their agents.
2. This enclosure:
a. Establishes administrative policies and procedures for imposing

civil nenaltles and assessments against persons who make, submit, or present,
or cause to be made, submitted, or presented, false, fictitious, or fraudulent
claims or written statements to authorities or to their agents;

b. Specifies the hearing and appeal rights of perscns subject to
allegations of liability for such penalties and assessments.
3. The uniform policies and procedures established by this enclosure are

b1nd1n on the authorities and authority heads in the Department of Defense

and Military Departments. Additional administrative regulations necessary to
carry out the requirements of the PFCRA (reference (a)) and this Directive
may be written by the authority heads. Any such regulations shall be con-
sistent with the provisions of this enclosure.
B. Definitions
1. Adequate evidence. Information sufficient to support the reasonable
belief that a particular act or omission has occurred
2. Authority
a. The Department of Defense, which includes 05D, Organization of the
Joint Chiefs of Staff (0JCS), Unified and Specified Commands, Defense Agencies,
and DoD Field Activities.
b. The Department of the Army.
c. The Department of the Navy.
d. The Department of the Air Force.
3. Authority head
a. For the Department of Defense, the Deputy Secretary of the Depart-
ment of Defense or an official or employee of the Department of Defense or the
Military Departments designated in writing by the Deputy Secretary of Defense.
b. For the respective Military Departments, the Secretary of the
Military Department or an official or employee of the Military uepartment
designated in regulations promulgated by the Secretary to act om behalf
of the Secretary.
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In the context of statements, anything of value, including

m to any advantage, preference, privilege, license, permit,
favorable decision, ruling status, or loan guarantee.

5. Claim. Any request, demand, or submission made as follows:

a. To the authority for property, services, or money (including money
representing grants, loans, insurance, or benefits);

b. To a recipient of property, services, or money from the authority
or to a party to a contract with the authority:

(1) For property or services if the United States:
(a) Provided such property or services;

(b) Provided any portion of the funds for the purchase of
such property or services; or

of such property or services; or

(c) Will reimburse such recipient or party for the purchase

(2) For the payment of money (in
5§, insurance or benmefits) if t ite

p

or
(b) Will reimburse such recipient or party for any portion

nf tha manawr matd Aan ansrh rasran Aamamde A=
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(3) Made to the authority that has the effect of decreasing an

obligation to pay or account for property, services, or money.
6. Complaint. The administrative complaint served by the reviewing
official on the defendant under section G., below.

7. Defendant. Any person alleged in a complaint under section G., below,
to be liable for a civil penalty or assessment under section C., below.

8. DoD criminal investigative organizations. The U.S. Army Criminal
Investigative Command; Naval Security and Investigative Command, U.S. Air Force

Office of Special Investlgatlons, and the Defense Criminal Investlgatlve Service.

9. Government. The U.S. Government.

10 T
iv. a

11. Initial decision. The written decision of the presiding officer re-
quired by section J. or KK., below. This includes a revised initial decision
issued following a remand or a motion of reconsideration.




12. Investigating official

a. The IG, DoD; or
b. An o

¢. Who, if a member of the Armed Forces of the United States on active
duty, is serving in Grade 0-7 or above or, if a civilian employee, is serving in
a position for which the rate of basic pay is not less than the minimum rate of
basic pay for Grade GS-16 under the General Schedule.

13. Knows or has reason to know. A person who, with respect to a claim or

statement:

a. Has actual knowledge that the claim or statement is false,
fictitious, or fraudulent;

b. Acts in deliberate ignorance of the truth or falsity of the claim

or statement; or

c. Acts in reckless disregard of the truth or falsity of the claim or
statement.

14. Makes. Includes the terms presents, submits, and causes to be made,

presented, or submitted. As the context requires, making or made shall like-
wise include the corresponding forms of such terms.

o1 [P, Anrmaratdan

1 , deLucLbuLp, corporaciom, associs
d includes the plural of that term.

16. Preponderance of the evidence. The evidence necessary to support a
presiding officer's decision that a violation of the PFCRA (reference (a))
has occurred. Evidence that leads to the belief that what is sought to be

Sr Voo A

proved is more likely true than mot true.

17. Presiding officer. An officer or employee of the Department of Defense
or an employee detailed to the Department of Defense from another agency who:

a. Is selected under 5 U.S.C., Chapter 33 (reference (b)), pursuant
to the competitive examination process applicable to administrative law judges;

b. Is appointed by the authority head of DoD to conduct hearings under
this Directive for cases arising in the Department of Defense or the Military
Departments;

d. May not perform duties inconsistent with the duties and responsi-
bilities of a presiding officer;

N
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e. 1Is entitled to pay prescribed by the Office of Personnel Management
(OPM) independently of ratings and recommendations made by the authority and in
accordance with 5 U.S.C., Chapters 51 and 53, Subchapter III (reference (b))

f. Is not subject to a performance appraisal pursuant to 5 U.S.C.,
Chapter 43 (reference (b)); and

2. Mav be removed, quenendgd fur]ouaher_ls or reduced in orade or pay
only for good cause establlshed and determ1ned by the Merit Systems Protection
Board (MSPB) on the record after opportunity for hearing by such Board.

i8. Representative. An attorney-at-law duly licensed in any State, common-
wealth, territery, the District of Cclumbia, or foreign country, whe enters his

’ CiiavUadyy the

or her appearance in writing to represent a party in a proceeding under this
part, or an officer, director, or employee of a defendant or of its affiliate.

19. Reviewing official

a. In all cases arising in the Department of Defense and any of the
Military Departments, the reviewing official shall be an officer or employee
of an authority as follows:

L4 Eemo e Rt A . _ oA PRSI P g, - P, PR W A _ P S S,
(1) Who is designated by the authority head to make the determina-
re,

tion required under section E., below, of this enclosur

(2) Who, if a member of the Armed Forces of the United States on
active duty, is serving in Grade 0-7 or above or, if a civilian employee, is
serving in a position for which the rate of basic pay is not less than the
minimum rate of basic pay for Grade GS-16 under the General Schedule; and

(3) Who is as follows:

(a) Not subject to supervision by, or required to report to,
the investigating official;

» (b) Not emploved in the organizational unit of the authority
in which the investigating official is employed; and

(c) Not an official designated to make suspension or
n

AL _ a4 Ao
aebparment aecisions.

b. The General Counsel, Defense Logistics Agency (GC, DLA), shall be
the reviewing official for all cases involving a claim or statement made to
the DLA or any other part of the Department of Defense other than a Military

ravsoa

Department or the National Security Agency (NSA). The General Counsel,

National Ceacurity Agancy (PP CA\ shall he fhn roawviawine nf‘1r1n] fnr n‘]
~n8Ci0Niair SESTUriIly agenly (vv, ~oa, TEViIEWiag

cases involving claims or statements made to that Agency. The General Counsel,
Defense Logistics Agency (GC, DLA), and GC, NSA, may redelegate their authority
to act as reviewing officials to any individual(s) meeting the criteria set

out in subparagraph (1) of this section.
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c. The authority head of each Military Department shall select a
reviewing official, who shall review all cases involving a claim or statement
that was made to their Department.

20. Statement. Any written representation, certification, affirmation,
document, record, accounting, or bookkeeping entry made:

a. With respect to a claim or yment
ng t

of a claim (including relati
b. With respect to (including relating to eligibility for):
(1) A contract with, or a bid or proposal for a contract with; or

t from the authority, or any State,

£2) A o n

\4) n giaiii, (o]
political subdivision of a State, or other party; if the U.S. Government
provides any portion of the money or property under such contract or for such
grant, loan, or benefit, or if the U.S. Government will reimburse such State,

pol1t1ca1 subdivision, or party for any portion of the money or property under

such contract or for such grant, loan, or benefit.

C. Basis for civil penalties and assessments

1. Claims

a. Any person who makes a claim that the person knows or has reason
to know:

(1) 1Is false, fictitious, or fraudulent;
(2) Includes or is supported by a written statement that asserts
s material fact that is false, fictitious, or fraudulent;

(3) Includes or is supported by any written statement that:

(a) Omits a material fact;

~~
o
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s false, fictitious, or fraudulent as a result of such

- b

omission; and

(c) 1Is a statement in which the person making such statement
has a duty to include such material fact; or

(4) 1s for payment for the provision of property or services that
the person had not provided as claimed, shall be subject, in addition to any
other remedy that may be prescribed by law, to a civil penalty of not more

than §5 for each such claim.

b. Each voucher, invoice, claim form, or other individual request or
demand for property, services, or money constitutes a separate claim.

2-5



c. A claim shall be considered made to an authority, recipient,
or party when such claim is received by an agent, fiscal intermediary, or
other entity, including any State or political subdivision thereof, acting
for or on behalf of such authority, recipient, or party.

d. Each claim for prope
S

penalty regardless of whether
delivered or paid.

e If the Government has made any payment (including transferred

.
Aav nrauvidad sawruviscac) an a2 ~laim a nerseon subiect to a i vrd
Cr Proviged serviceés, oo a Ciailm, a persdn sucjece a civil peaalt‘,’

subparagraph a.(1) of this section shall also be subject to an assessment
of not more than twice the amount of such claim or that portion thereof that
is determined to be in violation of subparagraph a.(1) of this section. Such
assessment shall be in lieu of damages sustained by the Government because of

2. Statements

a. Any person who makes a written statement that:

~

1
i

~r
3
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fraudulent; or

(2) Contains or is accompanied by an express certification or

affirmation the truthfulness and accuracy of the contents of the statement,
shall be subject, in addition to any cther remedy that may be prescribed by

PivoLiiviu vy

of
il penalty of not more than $5,000 for each such statement.

J
law, to a civ

b. Each written representation, certification, or affirmation
constitutes a separate statement.

c. A statement shall be considered made to an authority when such
statement is received by an agent, fiscal intermediary, or other entity,
including any State or political subdivision thereof, acting for or on
behalf of such authority.

3

lisbilit

roof of specific intent to defraud is required to establish
der thig section

No p
vy un his section.
4. In any case in which it is determined that more than one person is
liable for making a claim or statement under this section, each such person
may be held jointly and severally liable for a civil penalty with respect to

asme Ar otatamante
GLUMIO Vi OLvaLTwmCuLo.
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5. In any case in which it is determined that more than one person is
liable for making a claim under this section on which the Government has made
payment (including transferred property or provided services), an assessment

may be imposed against any such person or Jo1nt1y and severally against any
combination of such persons.

D. Investigation

1. If the investigating official concludes that a subpoena pursuant to
the authority conferred by 31 U.S.C. §3804(a) (reference (c)) is warranted,
then:

= e . o L mmana ~hall -
a. The subpoena so issued shall notify the person
SS§

addressed of the authority under which the subpoena is i
identify the records or documents sought;

ewham 1+ se
walii 1v 1S

ued and shall
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b. The investigating official may designate a person to act on his
or her behalf to receive the documents sought; and

c. The person receiving such subpoena shall be required to tender
to the investigating official, or to the person designated to receive the
documents, a certification that the documents sought have been produced, or
that such documents are not available and the reasons therefor, or that such

f - on

R b Tee 2.2l Egy | ) -
documents, suitably identified, have been withheld based upon the assertion
of an identified privilege.

2. If the investigating official concludes that an action under the PFCRA
may be warranted, the investigating official shall submit a report contalnlng
the findings and conclusions of such investigation to the appropriate r

L
official(s). In instances where the false claim or false statement inv

more than one authority within the Department of Defense, or where the investi-
gating official finds that more than one case has arisen from the same set of
facts, the investigating official may, at his or her sole discretion, refer the
case(s) to the reviewing official of one of the affected authorities. That
reviewing official shall consolidate the claims and statements and act for all.
Nothing in this subsection confers any right in any party to the consolidation
or severance of any case(s), although presiding officers may, at their sole

discretion, entertain motions to consolidate or sever.

11‘13

3. Nothing in this section shall preclude or limit an investigating
official's discretion to refer allegations directly to the Department of
Justice for suit under 18 U.S.C. §287 (reference (d)) or 31 U.S.C. §§3729 and
3730 (reference (c)), False Claims Act, or other civil relief, or to preclude
or limit such official's discretion to defer or postpone a report or referral
to the reviewing official to avoid interference with a criminal investigation
or prosecution.

4. Nothing in this section modifies any responsibility of an investigating
official to report violations of criminal law to the Attorney General.



5. Nothing in this section shall preclude or limit

H

in he investigatin
official's authority to obtain the assistance of any investigative units of
the Department of Defense, including those of the Military Departments. In
this regard, appropriate investigation may be conducted by the Defense
nal investigative organizations and other investigative elements of the

awvrey Noanawtmanta and Nafanca Anann~iaa
dly vTparlumciivo a&ilu UTITONT Agclulics.

E. Review by the reviewing official

1. If, based on the report of the investigating official under subsection
D.2., above, the reviewing official determines that there is adequate evidence
to believe that a person is liable under section C., above, the reviewing
official shall transmit to the Attorney General or his or her designated point

of coordination within the Department of Justice a written notice of the
reviewing official's intention to issue a complaint under section G., below.

2 Curh
-~ Al

ue

a. A statement of the reviewing official's reasons for issuing a
complaint;

W A ntatbanmacmt amant Feriomn ¢tha avsAaman $hat acviemeas tn tha AalTlacatb<ana
U, A dDLALCTUITLIL DPTULLILYLU) ULICT TVIUTULT Lilal DUppuULILd LuT agaliilcTpgavivud
of liability;

c. A description of the claims or statements upon which the allegations
of liability are based;

d. An estimate of the amount of money or the value of property,
services, or other benefits requested or demanded in violation of section
C., above.

e. A statement of any exculpatory or m1t1ga ting circumstances that
- nlatn +a tha Alodoma ) .y +ha ners arrinae AFEfiAnial Aw
wa ciaLT LU L Cidalilis OF debcmcuLb RKOOWD Uy wne CViTWLIILK Viiidivialr Vi

T
the investigating official; and

* f. A statement that there is a reasonable prospect of collecting
an appropriate amount of penalties and assessments.

F. Prerequisites for issuing a complaint

1. The reviewing official may issue a complaint under section G., below,
only if:

a. The Attorney General or an Assistant Attorney General designated
hv thae Attnrnev Ganeral approves the issnance of a comnlaint in a written

waat davwadll J SLAliss Sppsves 2T oo esllT S L e =32 LOp N &

statement described in 31 U.S.C. §3803(b)(1)(reference (c)); and

b. In the case of allegations of liability under subsection C.l., above,
with respect to a claim, the reviewing official determines that, with respect to
amsnbh Aladen Aw a avmarin ~Af walatad ~laimea anhmittrad at +tha cama tima ench ~claim ie
DULU Liacimr VL a BLUUP AP § ATCiavCu “AGALIUD DUVIIAGLUUY G il -2 i - A M L= Sy Y A A -
submitted (as defined in subsection 2. of this section), the amount of money or
the value of property or services demanded or reque ted in violation of subsec-
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2. For the purposes of this section, a related group of claims submitted
at the same time shall include only those claims arising from the same trans-
action (e.g., grant, loan, application, or contract) that are submitted simul-
taneously as part of a singie request, demand, or submission.

3. Nothing in this section shall be construed to limit the reviewing
official's authority to join in a single complaint against a person's claims
that are unrelated or were not submitted simultaneously, regardless of the
amount of money or the value of property or services demanded or requested.
mente made to more than cne
entity within the Department of Defense or the Military Departments, or the
reviewing officials having responsibility for each such entity, as stated
in subsection D.2., above, shall have concurrent jurisdiction to make the
required determinations under this section. 1In any such case, the responsible
reviewing cfficials shall coordinate with each other prior to making any
determination under this section. Where more than one case arises from the
same set of facts, such cases shall be consolidated to the degree practicable,
although the reviewing official shall have absolute discretion to make such
determination. The requirements of this paragraph do not confer any pro-
cedural or substantive LLguLb upon LuULVLuualb, 3380C13L10nb, CCfPOfatiOﬁS,
or other persons or entities who might become defendants under the PFCRA

(reference (a)).

4. In any case that involves claims o

m
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G. Complaint

1. On or after the date the Attorney General or an Assistant Attorney
General designated by the Attorney General approves the issuance of a complaint
in accordance with 31 U.S.C. §3803(b)(1)(refetence (c)), the reviewing official
may serve a complaint on the defendant, as provided in section H., below.

2. The complaint shall state the following:

a. The allegations of liability against the defendant, including the
statutory basis for liability, an identification of the claims or statements
that are the basis for the alleged liability, and the reasons why liability
allegedly arises from such claims or statements;

b. The maximum amount of penalties and assessments for which the
defendant may be held liable;

c¢. Instructions for filing an answer to a request including a
specific statement of the defendant's right to request a hearing, by filing
an ansver and to be represented by a representative; and

d. That failure to file an answer within 30 days of service of the
complaint shall result in the imposition of penalties and assessments withcut
right to appeal, consistent with the provisions of section J., below.

3. At the same time the reviewing official serves the complai

e
she shall notify the defendant with a copy of this Directive and any applicable
implementing regulations.

nt he or



H. Service of complaint

1. Service of a complaint must be made by certified or registered mail or
by delivery in any manner authorized by Rule 4(d) of the Federal Rules of Civil
rocedure {reference (e)). Service is complete upon receipt

2. Proof of service, stating the name and address of the person on whom
the complaint was served, and the manner and date of service may be made by
the following:

b. A United States Postal Service return receipt card acknowledging
receipt; or

. Written acknowledgement of receipt by the defendant or his or her

2. In the answer, the defendant:
Shall admit or deny each of the allegations of liability made in

a
laint;

the comp
b. Shall state any defense on which the defendant intends to rely;

c. May state any reasons why the defendant contends that the
penalties and assessments should be less than the statutory maximum; and

d. Shall state the name, address, and telephone number of the person
authorized by the defendant to act as defendant's representative, if any.

3. If the defendant is unable to file an answer meeting the requirements
section within the time provided, the detendant may,

[«
()
13 <

w ying liadilit an g
q f time within which to file an answer meeting
the requirements of subsectlon 2. of this section. The reviewing official
shall, in such event, file promptly with the presiding officer the complaint,

the genetal answer denying 11ab111ty, and the request for an extension of time

as provided in section K., below. For good cause shown, the presiding officer
may grant the defendant additional time within which to file an answer meeting
the requirements of subsection 2. of this section.

N
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J. Default upon failure to file an answer

1. If the defendant does not file an answer within the time prescribed
ct . ahove- and there is no annroved written agreement as in

subsectlon I 4., above, tolllng the time prescr1bed the reviewing official
may then refer the complaint to the presiding officer.

2. Upon referral of the complaint pursuant to this section, the presiding
officer shall promptly serve on defendant, in the manner prescribed in section
H., above, a notice that an initial dec1s1on will be issued under this section.

3. Upon referral of the complaint pursuant to this section, the presiding
officer shall assume the facts alleged in the complaint to be true and, if such
facts establish liability under section (., above, the presiding officer shall
issue an initial decision imposing penalties and assessments under the statute.

4. Except as otherwise provided in this section, by failing to file a
timely answer, the defendant waives any right to further review of the penal-

ties and assessments imposed under subsection 3. of this section, and the
initial decision shall become final and binding upon the parties 30 days
after it is issued.

a motion with the presiding officer seeklng to reopen on tne grounds that good
cause prevented the defendant from filimg an answer, the imitial decision shall
be stayed pending the presiding officer's decision on the motion.

6. If, on a motion brought under subsection J.5., above, the defendant
can demonstrate good cause excusing the failure to file a tlmely answer, the

AL e

presiding officer shall withdraw the initial decision in subsection 3. of this
section if such a decision has been issued, and shall grant the defendant an

opportunity to answer the complaint.

7. A decision of the presiding officer denying a defendant's motion under
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8. The defendant may appeal to the authority head the decision denying a
motion to reopen by filing a notice of appeal with the authority head within
15 days after the presiding officer denies the motion. The timely filing of
a notice of appeal shall stay the initial decision until the authority head
decides the issue.

9. If the defendant files a timely notice of appeal with the authority
head, the presiding officer shall forward the record of the proceeding to the
authority head.

10. The authority head shall decide expeditiously whether good cause
excused the defendant's failure to file a timely answer based solely on the

record before the presiding officer.

2-11
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12. If the authority head decides that the defendant's failure to file a
timely amswer is not excused, the authority head shsll approve the initial
decision of the presiding officer; which sha 11 become final and binding upon

1. Upon receipt of an answer, the reviewing official shall file the
complaint and answer with the presiding officer.

2. To allow time for settlement, referral of complaint and answer to the
presiding officer may be delayed for a reasonabie period of time if there is &
written agreement of the parties, approved by the authority head, in favor of
such delay

L. Notice of hearing

+ha tha
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i. When the presiding officer receives the complaint and
presiding officer shall promptly serve a notice of hearing upon the defendant
in the manner prescribed by section H., above. At the same time, the pre-
siding officer shall send a copy of such notice to the representative for the
Government.

op
h

2. Such notice shall include:
a. The tentative time and place, and the nature of the hearing;

b. The legal authority and jurisdiction under which the hearing is to

c. The matters of fact and law to be asserted;

d. A description of the procedures for the conduct of the hearing;

€. The na e,
of the Government, the

£. Such other matters as the presiding officer deems appropriate.

M. Parties to the hearing. The parties to the hearing shall be the defemdant
snd the authority. The reviewing official of each authority shall, with the
concurrence of the DoD Component head, designate attorneys within that author-

ity to represent the authority in hearlngs conducted under this Directive.
Attorneys appointed as authority representatives shall remain under the super-
vision of their DoD Component.

ration of functions

1. The investigating official and the reviewing official, for any
particular case or factually related case, may not do the following:

2-12
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a. Participate in the hearing as the presiding officer;

b. Participate or advise in the initial decision or the review of the
initial decision by the authority head, except as a witness or a representative
in a public proceeding; or

c. Make the collecting of penalties and assessments under 31 U.S.C.
§3806 (reference (c)).

2. The presiding officer shall not be responsible to, or subject to the
supervision or direction of, the investigating official or the reviewing
official.

3. Except as provided in subsection 1. of this section, the representative
for the Government may be employed anywhere in the authority, including in the
offices of either the investigating official or the reviewing official.

0. Ex parte contacts. No party or person (except employees of the presiding
officer's office) shall communicate in any way with the presiding officer on

any matter at issue in a case unless on notice and there is an opportunity for
all parties to participate. This provision does not prohibit a person or party
from inquiring about the status of a case or asking routine questions concerning
administrative functions or procedures.

P. Disqualification of presiding officer and reviewing official

1. A reviewing official or presiding officer in a particular case may
disqualify himself or herself at any time.

2. A party may file a motion for disqualification of the presiding officer
or the reviewing official. Such motion, to be filed with the presiding officer,
shall be accompanied by an affidavit alleging personal bias or other reason for
disqualification.

3. Such motion and affidavit shall be filed promptly upon the party's
discovery of reasons requiring disqualification or such objections shall be
deemed waived.

4. Such affidavit shall state specific facts that support the party's
belief that personal bias or other reason for disqualification exists and the
time and circumstances of the party's discovery of such facts. It shall be
accompanied by a certificate of the representative of record that it is made
in good faith.

5. Upon the filing of such a motion and affidavit, the presiding officer
shall proceed no further in the case until he or she resolves the matter of
disqualification by taking one of the following actions:

a. If the presiding officer determines that a reviewing official is

disqualified, the presiding officer shall dismiss the complaint without
prejudice;
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c. The presiding officer may deny a motion to disqualify. In such
event, the authority head may determine the matter only as part of his or her
review of the initial decision upon appeal, if any.

Q. Rights of parties. Except as otherwise limited by this enclosure, all
parties may:

1. Be accompanied, represented, and advised by a representative;
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3. Conduct discovery;

o]}
o]
o
=1
(1]

4. Agree to stipulations of fact or law, which shall be made part
r

5. Present evidence relevant to the issues at the hearing;
6. Present and cross-examine witnesses;

7. Present oral arguments at the hearing, as permitted by the presiding
officer; and

8. Submit written briefs and proposed findings of fact and conclusions of
law after the hearing.

R. Authoritv of the presiding officer

1. The presiding officer shall conduct a fair and impartial hearing, avoid
jelay, maintain order, and assure that a record of the proceeding is made.

The pregiding officer has the authority to do the following:

a. Set and change the date, time, and place of the hearing upon
reasonable notice to the parties;
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c. Hold conferences to identify or simplify the issues, or to
consider other matters that may aid in the expeditious disposition of
the proceeding;

d. Administer oaths and affirmations;

e. Issue subpoenas requiring the attendance of witnesses and the
production of documents at depositions or at hearings;

f. Rule on motiong and other procedura] matters:
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g. Regulate the scope and timing of discovery

we

y
-
D
)
t
i
s
)
)
3

j. Receive, rule on, exclude, or limit evidence;
k. Upon motion of a party, take official notice of facts;

1. Upon motion of a party, decide cases, in whole or in part by
summary judgment where there is no disputed issue of material fact;
on motions i

m. Conduct anv conference

ndu Ay conterence,

or by telephone; and

argument, or hearin

=)

o
o

uch other authority as is necessary to carry out the

s
he presiding officer under this Directive.

t

3. The presiding officer does not have the authority to find Federal
statutes or regulations invalid.

S. Prehearing conferences

1. The presiding officer may schedule prehearing conferences as
appropriate.

2. Upon the motion of any party, the presiding officer shall schedule
least one prehearing conference at a reasonable time in advance of the

in
RS 4

3. The presiding officer may use prehearing conferences to discuss the
following:

ha fcciioc
a S the issues

b. The necessity or desirability of amendments to the pleadings,
including the need for a more definite statement;

d. Whether the parties can agree to submission of the case on a
stipulated record;

e. Whether a party chooses to waive appearance at an oral hearing
and to submit only documentary evidence (subject tc the objections of other
parties) and written argument;

f. Limitation of the number of witnesses;

8. Scheduling dates for the exchange of witmess lists and of proposed

exhibits;
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Discoverv:
Discovery;

i. The time and place for the hearing; and

j. Such other matters as may tend to expedite the fair and just
4. The presiding officer may issue an order containing all matters

agreed upon by the parties or ordered by the presiding officer at a pre-
hearing conference.

1. Upon written request to the reviewing official, the defendant may
review any relevant and material documents, transcripts, records, and other
materials that relate to the allegations set out in the complaint and upon

which the findings and conclusions of the investigating official under

subsection D.2., above, are based, umless such documents are subject to 2
privilege under Federal law. Upon payment of fees for duplication, the
defendant may obtain copies of such documents.

2. Upon written request to the reviewing official, the defendant also may
obtain a copy of all exculpatory information in the possession of the reviewing
cfficial or investigating official relating to the allegations in the complaint
even if it is contained in a document that would otherwise be privileged. If

the document would otherwise be privileged, only that portion containing excul-
patory information must be disclosed, except if disclosure would violate Rule
6(e) of the Federal Rules of Criminal Procedure (reference (d)).

ng official as
r

cumstances.
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4. The defendant may file a motion to compel disclosure of the documents
subject to the provisions of this section at any time after service of the
complaint.

U. Discovery
1. The following types of discovery are authorized:

a. Requests for production of documents

b. Requests for admissions of the authenticity of any relevant
document or of the truth of any relevant fact;

c. Written interrogatories; and

d De

S

2. For the purpose of this section and sections V. and W., below, the
term "documents" includes information, documents, reports, answers, records,
accounts, papers, and other data and documentary evidence contained in a form
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contemplated by the definition of '"document" set forth in the Federal Rules of
Civil Procedure, Rule 34 (reference (e)). Nothing contained herein shall be
interpreted to require the creation of a document.

3. Unless mutually agreed to by the parties, discovery is available only
as ordered by the presiding officer. The presiding officer shall regulate
the timing of discovery.

4. Motions for discovery may be filed with the presiding officer by the
party seeking discovery.

a. Such a motion shall be accompanied by a copy of the requested dis-
covery, or in the case of depositions, a summary of the scope of the proposed
deposition.

b. Within 10 days of service, a party may file an opposition to the
motion and/or a motion for protective order as provided in section X., below.

c. The presiding officer may grant a motion for discovery only if he
finds that the discovery sought:

(1) 1Is necessary for the expeditious, fair, and reasonable
consideration of the issues;

(2) 1Is not unduly costly or burdensome;
(3) Will not unduly delay the proceeding; and
(4) Does not seek privileged information.

d. The burden of showing that discovery should be allowed is on the
party seeking discovery.

e. The presiding officer may grant discovery subject to a protective
order under section X., below.

5. Depositions

a. If a motion for deposition is granted, the presiding officer shall
issue a subpoena for the deponent, which may require the deponent to produce
documents. The subpoena shall specify the time and place at which the deposi-
tion will be held. The presiding officer may order that parties produce
deponents and/or documents without the need for subpoena.

b. The party seeking to depose shall serve the subpoena in the manner
prescribed in section H., above.

c. The deponent may file with the presiding officer a motion to quash
the subpoena or a motion for a protective order within 10 days of service.

d. The party seeking to depose shall provide for the taking of a

verbatim transcript of the deposition, which it shall make available to all
parties for inspection and copying.
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V. Exchange of witness lists, statements, and exhibits

1. At least 15 days before the hearing or at such other time as may be
ordered by the presiding officer, the parties shall exchange witness lists,
copies of prior statements of proposed witnesses, and copies of proposed
hearing exhibits, including copies of any written statements that the party
intends to offer in lieu of live testimony in accordance with subsection
GG.2., below. At the time the above documents are exchanged, any party that
intends to rely upon the transcript of deposition testimony in lieu of live
vide each party with a copy of the specific pages of the transcript it
intends to introduce into evidence.

2. If a party objects, the presiding officer shall not admit into evidence
the testimony of any witness whose name does not appear on the witness list or
any exhibit not provided to the opposing party as provided above unless the pre-

to the obJecting party

3. Unless another party objects within the time set by the presiding
officer, documents exchanged in accordance with subsection 1. of this section

es to admissi-

o
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of good cause for

.
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1
bility at the hearing shall be permitted only upon a showing
the lateness.

shall be admitted into evidence at the hearing. Later chal

W. Subpoenas for attendance at hearing

stimony of a

o procure the appearance and t

1. A party wishing t esti
ng may request that the presiding officer issue a

nv
*J

3. A party seeking a subpoena shall file a written request therefor not
less then 15 days before the date fixed for the hearing, unless otherwise
aiiowed by the presiding officer for good cause shown. Such request shall
documents to be produced and shall de

ddress and location thereof with

GQATOS &G 10laviaiVa vz Wi vid

permit such witnesses to be found.

4. The subpoena shall specify the time and place at which the witness
is to appear and any documents the witness is to produce.

5. The party seeking the subpoena shall serve it in the manner prescribed
in section H., above. A subpoena on a party or upon an individual under the
control of a party may be served by first class mail.

6. A party or a representative of the individual to whom the SquOéﬁE
is directed may file with the presiding officer a motion to quash the subpoena
within 10 days after service or on or before the time specified in the subpoena
for compliance if it is less than 10 days after service.
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X. Protective order

1. A party or a prospective witness or deponent may file a motion for a
protective order with respect to discovery sought by an opposin
_______ adT1ahi -z s o~

with respect to the hearing, seeking to limit the availability or disclosure
of evidence.

2. In issuing a protective order, the presiding officer may make any
order that justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense including one or more
of the following:

a. That the discovery not be had;

b. That the discovery may be had only on specified terms and condi-
tions, including a designation of the time or place;

c. That the discovery may be had only through a method of discovery
other than that requested;

d. That classified information not be released unless prior notice
and arrangements reasonably acceptable to the representative of the authority
are made in coordination with the Defense Investigative Service,; and the
presiding officer agrees to the use;

e. That certain matters not be inquired into or that the scope
of discovery be limited to certain matters;

f. That discovery be conducted with no person except persons
designated by the presiding officer;

g. That the contents of discovery or evidence be sealed;

h. That the defendant comply with 32 CFR

concerning official witnesses;

i. That a deposition after being sealed be opened only upon order of
the presiding officer;

j- That a trade secret or other confidential research, development,
commercial information, or facts pertaining to any criminal investigation,
proceeding, or other administrative investigation not be disclosed or be
disclosed only in a designated way; or

k. That the parties simultaneously file specified documents of
information enclosed in sealed envelopes to be opened as directed by the
presiding officer.

Y. Fees. The party requesting a subpoena shall pay the cost of the witness
fees and mileage of any witness subpoenaed in the amounts that would be payable
to a witness in a proceeding in the United States District Court. A check for
witness fees and mileage shall accompany the subpoena when served, except that
when a subpoena is issued on behalf of the authority a check for witness fees

and mileage need not accompany the subpoena.
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Z. Form, filing, an

1. Form

a. Documents filed with the presiding officer shall include an original
and two copies.

b. Every pleading and paper filed in the proceeding shall contain a
caption setting forth the title of the action, the case number assigned by
the presiding officer, and a designation of the paper (e.g., motion to quash
subpoena).

c. Every pleading and paper shall be signed by, and shall contain the
address and telephone number of, the party or the person on whose behalf the
paper was filed, or his or her representative.

d. Papers are considered filed when they are mailed. Date of mailing
may be established by a certificate from the party or its representative or by
proof that the document was sent by certified or registered mail.

2. Service. A party filing a document with the presiding officer shall,
at the time of filing, serve a copy of such document on every other party.

Service upon any party of any document other than those required to be served
ac nracrrihad in cactinon H abhave shall }\ﬂ made hV deliverine a (‘ODV or bv
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placing a copy of the document in the United States mail, postage prepald and
addressed to the party's last known address. When a party is represented by

a representative, service shall be made upon such representative in lieu of

the actual party.

ervice. A certificate of the individual serving the document
ery or by mail, setting forth the manner of service, shall be

- -_'

by personal deliv
proof of service.

3. roof of s
iv

AA. Computation of time

1..» In computing any period of time under this Directive or in an order
issued thereunder, the time begins with the day following the act, event, or
default, and includes the last day of the period, unless it is a Saturday,
Sunday, or legal holiday observed by the Federal Government, in which event

<& R

it includes the next business uay

2. When the period of time allowed is iess than 7 days, intermediate
Saturdays, Sundays, and legal holidays observed by the Federal Government
shall be excluded from the computation.

a document has been served or issued by placing it in the mail,
ays will be added to the time permitted for any response.

BB. Motions

1. Any application to the presiding officer for an order or ruling

shall be by motion. Motions shall state the relief sought, the authority
relied upon, the facts alleged, and shall be filed w1th the presiding
officer and served on all other parties.
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2. Except for motions made during a prehearing conference or at the
hearing, all motions shall be in writing. The presiding officer may
require the oral motions be put in writing.

ng responses ther
Ty

5. The presiding officer shall make a reasonable effort to dispose of all
outstanding motions prior to the beginning of the hearing.

6. Failure by a party to raise defenses or objections or to make requests
that must be made prior to the beginning of the hearing shall constitute waiver
thereof, but the presiding officer may grant relief from the waiver for good
cause shown.

CC. Sanctions
1. The presiding officer may sanction a person, including any party
or representative, for the following:

the proceeding

b. Failing to prosecute or defend an action; or

c. Engaging in other misconduct that interferes with the speedy,
crderl‘1 nr fair canduct of the hearine
or fair conduct of the hearing.

2. Any such sanction, including but not limited to those listed in
subsections 3., 4., and 5. of this section, shall reasonably relate to the
severity and nature of the failure or misconduct.

3. When a party fails to comply with an order, including an order for

taking a deposition, the production of evidence within the party's control,
or a request for admission, the presiding officer may:

a. Draw an inference in favor of the requesting party with regard
to the information sought;

b. In the case of requests for admission, deem each matter of
which an admission is requested to be admitted;

the information sought; and
d. Strike any part of the pleadings or other submission of the party

failing to comply with such request.
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4. 1If a party fails to prosecute or defend an action under this Directive

A h
commenced by service of a potice of hear1ng’ the ?resldl!‘g officer may dismiss

the action or may issue an initial decision imposing penalties and assessments.

5. The presiding officer may refuse to consider any motion, request,
response, brief, or other document that is not filed in a timely fashion.

DD. The hearing and burden of proof

1. The presiding officer shall conduct a hearing on the record in order
to determine whether the defendant is liable for a civil penalty or assessment
under section C., above, and, if so, the appropriate amount of any such civil
penalty or assessment considering any aggravating or mitigating factors.

2. The authority shall prove defendant's liability and any aggravating
factors by a preponderance of the evidence.

3. The defendant sh ffirmative defenses and any mitigating
rs by a prepon ce

4. The hearing shall be open to the public unless otherwise ordered by
the presiding officer for good cause shown.

. Dete ies and assessments. In determining a
propriate amount of and assessments, the presiding office
and the authority head, upon appeal, should evaluate any circumstances that
mitigate or aggravate the violation and should articulate in their opinions

the reasons that support the penalties and assessments they impose.
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FF Location of hearin

P o uy

1. The hearing may be held as follows:

b. In any judicial district of the United States in which the
claim or statement at issue was made; or

c. 1In such other place, including foreign countries, as may be
agreed upon by the defendant and the presiding officer.

2. Each party shall have the opportunity to petition the presiding
officer with respect to the location of the hearing.

3. The hearing shall
the presiding officer.

GG. Witnesses

1. Except as provided in subsection 2
the hearing shall be given orally by witnes
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2. At the discretion of the presiding officer, testimony may be admitted
in the form of a written or videotaped statement or deposition. Any such writ-
ten or videotaped statement must be provided to all other parties along with the
last known address of such witness, in a manner which allows sufficient time for
other parties to subpoena such witness for deposition or cross-examination at
the hearing. Prior written or videotaped statements of witnesses proposed to
testify at the hearings and deposition transcripts shall be exchanged as pro-
vided in subsection V.1., above.

3. The presiding officer shall exercise reasonable control over the
mode and order of interrogating witnesses and presenting evidence so as to:

a. Make the interrogation and presentation effective for the
ascertainment of the truth;

b. Avoid needless consumption of time; and
c. Protect witnesses from harassment or undue embarrassment.

4. The presiding officer shall permit the parties to conduct such
cross-examination as may be required for a full and true disclosure of the
facts.

5. At the discretion of the presiding officer, a witness may be
cross-examined on matters relevant to the proceeding without regard to
the scope of his or her direct examination.

6. Upon motion of any party, the presiding officer shall order witnesses
excluded so that they cannot hear the testimony of other witnesses. This rule
does not authorize exclusion of the following:

a. A party who is an individual;
b. In the case of a party that is not an individual, an officer
or employee of the party appearing for the party as its representative, or
designated by the party's representative; or
c¢. An individual whose presence is shown by a party to be essential
to the presentation of its case, including an individual employed by the Govern-
ment engaged in assisting the representative for the Government.
HH. Evidence
1. The presiding officer shall determine the admissibility of evidence.
2. Except as provided herein, the presiding officer shall not be bound
by the Federal Rules of Evidence (reference (g)). However, the presiding
officer may apply the Federal Rules of Evidence where appropriate; e.g., to

exclude unreliable evidence.

3. The presiding officer shall exclude irrelevant and immaterial
evidence.
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is substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or by consideration of undue delay or needless presentation of

6. Evidence concerning offers of compromise or settlement shall be
inadmissible to the extent provided in Rule 408 of the Federal Rules of
Evidence (reference (g)).

7. The presiding officer shall permit the parties to introduce rebuttal
witnesses and evidence.

8. All documents and other evidence offered or taken for the record
shall be open to examination by all parties, umless otherwise ordered by
the presiding officer pursuant to section X., above.

I1. The record and finding

i. The hearing will be recorded and transcribed. Transcripts may be
obtained following the hearing from the presiding officer at a cost not to
exceed the actual cost of duplication.

2. The transcript of testimony, exhibits, and other evidence admitted
at the hearing, and all papers and requests filed in the proceeding constitute
C
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3. The record may be inspected and copied (upon payment of a reasonable
fee) by anyone, unless otherwise ordered by the presiding officer.

4. Funding for the hearing and record, except for the cost of the
esiding officer, shall be the respon51b111ty of the authority in which
c
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JJ. Post-hearing briefs. The presiding officer may require or permit the
parties to file post-hearing briefs. The presiding officer shall fix the time
for filing any such briefs, not to exceed 60 days from the date the parties
raceaiva tha trangcrint of the hearine or if nnn11rnh1p the etinulated record
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Such briefs may be accompanied by proposed findings of fact and conclusions of
law. The presiding officer may permit the parties to file reply briefs.

KK. Initial decision

1. The presiding officer shall issue an initial decision based only on
the record that shall contain findings of fact, conclusions of law, and the
amount of any penalties and assessments imposed.

2. The findings of fact shall inciude a finding on each of the following
5

a. Whether the claims or statements identified in the complaint,
or any portions thereof, violate section C., above; and
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b. If the person is liable for penalties or assessments, the appro-
priate amount of any such penalties or assessments.

3. The presiding officer shall promptly serve the initial decision on all
parties within 90 days after the time for submission of post-hearing briefs and
reply briefs (if permitted) has expired. The presiding officer shall at the

same time serve all parties with a statement describing the right of any defend-

ant determined to be liable for a civil penalty or assessment to file a motion
for reconsideration with the presiding officer or a notice of appeal with the
authority head. If the presiding officer fails to meet the deadline contained

in this subsection, he or she shall notify the parties of the reason for the
delay and shall set a new deadline.

4. VUnless the initial decision of the presiding officer is timely appealed
to the authority head, or a motion for reconsideraton of the initial decision is
timely filed, the 1n1t al decision of the presiding officer shall be final and
binding on the parties 30 days after it is issued by the presiding officer.

LL. Reconsideration of initial decision

1. Except as provided in subsection 4. of this section, any party may
file a motion for reconsideration of the initial decision within 20 days of
service of the initial decision in the manner set forth in section H., above,
for service of the complaint. Service shall be proved in the manner prOV1ucu

T
in subsection H.2. N above.

2. Every such motion must set forth the matters claimed to have been
erroneously decided and the nature of the alleged errors. Such motion shall
be accompanied by a supporting brief.

3. Responses to such motions shall be allowed only upon request of the
presiding officer; however, the presiding officer shall not issue a revised
initial determination without affording both parties an opportunity to be

heard on the motion for reconsideration.

4. No party may file a motion for reconsideration of an initial decision

a
that has been revised in response to a previous motion for reconsideration.

5. The presiding officer may dispose of a motion for reconsideration by
denying it or by issuing a revised initial decision.

6. If the presiding officer denies a
initial decision shall constitute the f1nal dec1S1on of the authority head
and shall be final and binding on the parties 30 days after the presiding
officer denies the motion, unless the initial decision is timely appealed
to the authority head in accordance with section MM., below.

7. If the presiding officer issues a revised initial decision, that
decision shall constitute the final decision of the authority head and shall
be final and binding on the parties 30 days after it is issued, unless it is
timely appealed to the authority head in accordance with section HM., below.

N
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MM. Appeal to authority head

1. Any defendant who has filed a timely answer and who is determined in
an initial decision to be liable for a civil penalty or assessment may appeal
such decision to the authority head by filing a notice of appeal with the
authority head in accordance with this section.

o

2. A notice of appeal:

a. May be filed at any time within 30 days after the presiding
officer issues an initial or a revised initial decision. If another party
files a motion for reconsideration under section LL., above, consideration
of the appeal shall be stayed automatically pending resolution of the
motion for reconsideration, until the time period for filing a motion for
reconsideration under section LL., above, has ex

resolved;

pired or the motion is

b. If a motion for reconsideration is timely filed, a notice of
appeal may be filed within 30 da ys after the presiding officer denies the
t

motion or issues a revisgsed initial decision. whichever annlie

o
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c. The authority head may extend the initial 30-day period for an
additional 30 days if the defendant files with the authority head a request
for an extension within the initial 30-day period and shows good cause.

3. If the defendant files a timely notice of

a
head, the presiding officer shall forward the record
authority head when:

al with the au h

e th t t !1f
f the proceeding
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deration explres without

ime for filing a motion for recomnsi
a motion
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the filing of such or
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b. The motion for reconsideration is denied. Issurance of a revised
initial decision upon motion for reconsideration shall require filing of a new
notice of appeal.

4. A notice of appeal shall be accompanied by a written brief specifying
exceptions to the initial decision and reasons supporting the exceptions.

5. The representative for the Government may file a brief in opposition

to the exceptions within 30 days of receiving the notice of appeal and
accompanying brief.

6. There is no right to appear personally before the authority head,
although the authority head may at his or her discretion require the parties
to appear for an oral hearing on appeal.

7. There is no right to appeal any interlocutory ruling by the presiding
officer.

8. 1In reviewing the initial decision, the authority head shall not
consider any objection that was not raised before the presiding offlcer,

i mada Af w
unless s demonstration is made of ex

failure to raise the objection.
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9, If anyv party demonstrates to the satisfaction of the authority head
that additional evidence not presented at such hearing is material and that
there were reasonable grounds for the failure to present such evidence at
such hearing, the authority head shall remand the matter to the presiding

. | —

officer for consideration of such additional evidence.

10. The authority head may affirm, reduce, reverse, compromise, remand,
or settle any penalty or assessment determined by the presiding officer in
any initial decision.

11 Tha annthawmiter hand ahall asamnt Tl caavrira ancrh nawvty 4 tha annaal

11. 1UT 4aullullly 1lTau »dilalli pivapLly dDTivo Tauvu pars O wad appcas
with a copy of the decision of the authority head and a statement describing
the right of any person determined to be liable for a penalty or assessment
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(reference (h)) after a defendant has exhausted all administrative remedles
under this Directive and within 60 days after the date on which the authority

head serves the defendant with a copy of the authority head's decision, a
determination that a defendant is liable under section C., above, is final
and is not subject to judicial review.

13. The authority heads (or their designees) may designate an officer or
employee of the authority, who is serving in the grade of GS-17 or above under
the General Schedule, or in the Senior Executive Service, to carry out these
appellate responsibilities; however, the authority to compromise, settle, or

....................
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subsection MM.10, hereof, may not be so redelegated pursuant to this subsection.

NN. Stays ordered by the Department of Justice. If at any time, the Attorney
General or an Assistant Attorney General designated by the Attorney General
transmits to the authority head a written finding that continuation of the
administrative process described in this Directive with respect to a claim or
statement may adversely affect any pending or potential criminal or civil
action related to such claim or statement, the authority head shall stay the
process immediately. The authority head may order the process resumed only
upon receipt of the written authorization of the Attorney General.

00. Stav pending anpeal
< (=] <

1. An initial decision is stayed automatically pending disposition
of a motion for reconsideration or of an appeal to the authority head.

2. No admi
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PP. Judicial review. 31 U.S.C. §3805 (reference (c)) authorizes judicial

review by an apptopriate United States District Court of a final decision
Af thn anthawiter hand fmmomandoa mama T2 am mca mm oo e T | Y
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and specifies the procedures for such review
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QQ. Collection of civil penalties and assessments. 31 U.S.C. §§3806 and
3808(b) (reference (c)) authorize actions for collection of civil penalties
and assessments imposed under this Directive and specify the procedures for
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RR. Right to administrative offset. The amount of any penalty or assessment
that has become final, or for which a judgment has been entered under section
QQ., above, or any amount agreed upon in a compromise or settlement under
section TT., below, may be collected by administrative offset under 31 U.S.C.

§3716 (reference (c)), except that an administrative offset may not be made
under this section against a refund of an overpayment of Federal taxes then

- A

or later ow1ng Dy the United States to the defendant.

SS. Deposit in Treasury of United States. All amounts collected pursuant to
this Directive shall be deposited as miscellaneous receipts in the Treasury of
the United States, except as provided in 31 U.S.C. §3806(g) (reference (c)).

mm o P S mae et ) e
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1. Parties may make offers of compromise or settlement at any time.

2. The reviewing official has the exclusive authority to compromise or
settle a case under this Directive at any time after the date on which the
reviewing official is permitted to issue a complaint and before the date on

which the presiding officer issues an initial decision.

3. The authority head has exclusive authority to compromise or settle

a case under this Directive at any time after the date on which the presiding
officer issues an initial decision, except during the pendency of any review
under section PP., above, or during the pendency of any action to collect

penalties as assessments under section QQ., above.

4. The Attorney General has exclusive authority to compromise or settle a
e under this Directive during the pendency of any review under section PP.,
of a c r penalties and assessments under 31 U.S.C. §3806
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5. The 1nvest1gat1ng official may recommend settlement terms to the

rev1ew1ng official or the Attorney General, as appropriate
o

. 1
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al may recommend settlement terms to the Attorney Genera

f

6. Any compromise or settlement must be in writing.
UU. Limitations
1. The notice of hearing with respect to a claim or settlement must be

served in the manner specified in section H., above, within 6 years after the
date on which such claim or statement is made.

2. If the defendant fails to file a timely answer, service of a notice
under subsection J.2., above, shall be deemed a notice of hearing for purposes
of this section.

3. If at any time during the course of proceedings brought pursuant to
this section, the authority head receives or discovers any specific information
uuubcxu;us bLLbCL’, gvatult‘nc’ hnnf1irf nf infprpqt or other COrrthlon or

similar activity in relation to a false claim or statement the authorlty head

shall immediately report such information to the Attorney General and to the
Inspector General, Department of Defense.
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VV. Delegations. The General Counsel for the Department of Defense is desig-

nated to carry out the responsibilities of the authority head of the Department

of Defense for the issuance of additional implementing regulations that are

necessary to implement PFCRA (reference (a)) and this Directive to decide cases
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decide cases on appeal. The General Counsel, Department

[ad

designated to appoint presiding officers for the Department of Defense, and may
assist in the appointment of presiding officers on detail from other Agencies
for all authorities within the Department of Defense.
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