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APPENDIX B

PROCESWNG NOTICES OF VIOLATION (NOW) OR NONCOMPLIANCE (NONS)
UNDER ENVIRONMENTAL LAWS AND REGULATIONS

1 Framework

Vsrious environnrentsl laws subject Federal
facilities to Federal, State, and local substantive
and procedural requirements. Accordingly,
activities in those jurisdictions may receive notices
of violation (NOVS) or notices of noncompliance
(NONS). In general, Federal facilities must comply
with substantive and procedural requirements
imposed by Federal, State, interstate, and local
authorities. Where regulators detect suspected
violations of those requirements, Federal EPA
otlicials may issue NONS; State and local officials
may issue NOVS. The Federsl Facility Compli-
ance Act authorizes the EPA to seek monetary
penalties from Federal installations for violation of
hazardous waste management laws and regulations.

In addition, State regulatory agencies may seek
monetary penalties for vsrious environmental
media violations. ‘fbis appendix applies to the
investigation of violations of, or noncompliance
with, environmentrd laws and regulations by Navy
activities and subsequent payment of tines or
penalties, where w-ted. Before honoring
requests for payment of fines and penalties for
violation of environmental laws and regulations
CO’s of facilities shall seek the advice of legal
counsel. NOVS and NONS may trigger formal
legal proceedings with specific deadlines,
procedures and consequences. Accordingly,
facilities shall seek early consultation with legal
counsel in determining how to respond.

2 Responsibilities

2.1 Legal assistance is available from Majnr
Claimsnts, regional environmental coordinators
(lWCs), and COMNAVFACENGCOM Engineer-

ing Field Divisinns (EFDs). Upon receipt of any
such NOV, NON, warning letter, citizen suit
notice, warning notice, consent order, or any other
such notice of deficiency of Federsl, State,
interstate, or local environmental control laws or
regulations, the commsrrding ot%cer of tJre cited
facility shall:

a. Inform Chief of Naval Operations
(cNO), the chain of commsnd and the Navy REC ‘R
by message, with information copies to the Navy
Judge Advocate Genersl (JAG), Navy Oflice of
Assistrmt General Counsel (Installations and
Environment) (OAGC(I&E)), appropriate
COMNAVFACENGCOM Engineering Field
Divisinn (EFD) and Naval Facilities Engineering
Service Center f.NFESC) Port Hueneme, CA.

(1) Send the initial message upon
receipt of the written citstion and conform to the
format described in paragraph 2.2 of this appendix.

(2) When the NOV or nther notice is
promptly resolved, the activity may report receipt
and closure in a single message.

(3) Send a follow-up messsge
containing additional details when the information
requested in paragraph 2.3 is known, or within 6
months of receipt of the NOV. whichever occurs
first. In the final follow-up message for a specific
NOV, the facility shnuld state that all issues are
resolved, and that the issuing agency considers the
action complete.

(4) If the NOV or other notice, etc. has.
pntential fnr significant adverse public relations,
inform CNO, the chain of command and the Navy
REC within 24 hours of receipt.
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b. Request that attorneys with special
environmental law expertise in the area provide
support and representation to ensure the most
favorable outcome where: (1) shutdown of
operations is threatened; (2) a significant penalty is
possible; (3) the action involves significant DON
legal precedent. Upon receipt of ~ oral,
informal, or formal notice of noncompliance, the
commarrding officer shall seek technical arrd legal
support from the commmrd environmental
technical personnel and from the assigned Staff
Judge Advocate (SJA) or Offtce of General Courr-
cil (OGC) command counsel. If no attorney is
assigned, seek advice from counsel advising the
chain of command or from counsel at dre s.wicing
EFD.

c. ‘ Conduct a preliminary inquiry into the
facts arrd circumstances of the violation, obtain
legal and technical supporc and take corrective ac-
tion. Upmr request for payment of a fine or
penalty, prepare a written investigative report per
pmcedurcs established by the Major Claimant or
delegated representative. Commands should
consult with counsel to ensure that when tfre
investigation is convened, it is structured and
conducted in such mamrer to give maximum
benefit to the command’s defense and is privileged
from disclosure to regulators. Include in the
investigative report the facts and circumstances of
the incident, such documents, statements, photo-
graphs, claims for damage, notice of tine or
penalty, and further data as may be required in the
particular case. Format the report as either a JAG
Manual investigation or letter report. Forward the
investigative report to the Major Claimant via the
chain of command with copies to CNO(N457),
Shore Compliance Branch, Navy OAGC(I&E),
NFESC, the regional environmental coordinator,
and the appropriate COMNAVFACENGCOM
EFD.

d. Prepare responses to regulatory agencies
per policies provided in this manual.

e. Consult with on-site or command coun-
sel, and if no factual or legal defense exists, negoti-
ate the lowest possible amount of penalty, Prepare
a penalty analysis and develop a negotiation
stmtegy before negotiation. Suggested elemkmtsof
the penalty analysis arrd negotiation strategy would
include:

ANALYSIS OF VIOLA’ITONS

Report of violation (assertion by the regulatory
agency)

BACKGROUND

1. Applicable regulations

2. Responsible agency

3. Direct supervisor (if known)

4. Specific circumstances

5. Date of corrective action

6. Description ofcorrcctive action

OPINIONS

1. Did the violation occur?

a. Is this a repeat violation?

b, Is Federal Facility Compliance Act appli-
cable?

2. Liability of responsible agency or individual?

FWE OR PENALTY ANALYSIS

Class of Violation (as defined by regulatory
agency)
FACTORS ASSOCIATED WITH THE VfOLA-
~
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1. Determine the actual or potential harm associ-
ated with the violation (classification such as
Major, Moderate or Minor as defined by
rcgulato~ agency schedule of penalties.)

a. Characteristics of the substance involved:

(1) Hazardous Material (HM) or Haz-
ardous Waste (HW)

(2) Characteristics (Corrosive, toxic,
ignitable, reactive, etc.) Lkted or
Characteristic waste? Extremely
Hazardous? Carcinogen?

(3) Degree of hamrd? (classification
such as Major, Moderate, or Minor
as defined by regulatory agency
schedule of penalties.)

b. Amount of material involved

Based on the characteristics, does
regulato~ agency consider the
amount large or small?

c, Specific situation:

(1)

(2)

(3)

(4)

(5)

Was human life or health threat-
ened? Extent?

Were natural resources threatened?
Extent?

Was the environment threatened?
Extent?

Were water supplies or resources
threatened? Extent?

Can potential damage be minimized
or prevented?

2. Determine extent of deviation fkom regulatory
standards (classification such as Major, Mod-

3.

4.

5.

6.
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erste, or Minor as defined by regulatory
agency schedule of penalties).

Calculate initial penalty or fine from regula-
tory agency schedule of penalties.

Calculate multi-day penalties if applicable.

Calculate base total penalty.

Adiust penaltv for factors associated with the
wio_lato~,for ;conomic benefit of non-compli-
ance, and all other adjustments allowed by
regulatory agency schedule of penalties.

RECOMMENDATION

1. Recommended settlement ~ours~

2. Recommended corrective action:

3. Recommended disciplinary or personnel
action: If there is a defense, forward the investi-
gative report to the Major Claimant via the chain of
command with a copy to Navy OAGC(I&E) sssd
recommend that the tine or penalty be contested.
In cases where the recommendation to contest the
violation or noncompliance is not accepted, follow
procedures outlined in psragmph 2. Id.

2.1.1 NOV Close-out pMcedure9
(R

Major Claimants shall maintain a current listing of
all NOVS or other notices, etc. received by
activities under their command. The chain of
command shall closely monitor the resolution
status of each. After a Navy activity has completed
all action necessary to correct the circumstances
surrounding an enforcement action, the activity
shall take one of the following actions:

I. Contact the regulato~ agency in person or
by telephone and discuss the corrective action
taken and request regulator concurrence that the
NOV or other notice, etc. is considered closed.
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Follow up with a memorandum to the regulator
confirming the communication.

2. Address a letter to the regulatory agency
detailing the corrective action taken and requesting
regulator concurrence by return receipt mail.
Include a statement such as, “We will consider this
matter closed arrd remove it frnm the active
database if we do not receive a reply from you
within the next 60 days.” Activities may accept
telephonicloral confirmation fmm the regulatory
agency that the action is closed. If the regulator
responds by telephonidoral communication, follow
up with a memorandum to the regulator contirrrring
the communication.

3. In cases where the regulator acknowledges
in the NOV or other notice that no forther action is
required by the activity, then report the NOV or
other notice as closed without additional
coordination with the regulator.

4.Negotiate and enter into a compliance
agreement with the regulatory agency. A
compliance agreement may be used as justification
to close out associated NOVS or other notices, etc.
Activities will follow the close-out procedures
described in this paragraph for this subsequent
compliance a~ement. Asr enforcement action
received later for similnr circumstances is
considered a separate instance of non-compliance. ‘

R) 2.2 Required Initial Information on NOVs

CNO requires initial information for each NOV,
written citation, etc. received. Submit the
information using the following message format
and include a brief title for each item in the
message:

Append~ B

FM: NAW ACTfVITV/SHfP//C0DfW

TO: CNO Washington DWN45JI
CHAfN OF COMMAND
NAVY REGIONAL ENVfRON MENTAL
COOROfNATOIU/JJJ//

INFO: LEGSVCSUPPGRU OGC Washing-
ton DC//OAGC(I&E)//
NFESC PORT HUENEME CAt142411
NAVFACENGCOM EFD//JJJ/l
NAVV JAG ALEXANDRIA VA//O12//

//UNCLAS //N05090//

SUBJ: RECEIPT OF NOTICE OF ENVIRON-
MENTAL VIOLATfON/NONCOMPLI-
ANCE

MSGID/GENADMfN/ORIGINATOR//CODf3/
REF/A/DOC/OPNAVINST 5090.1B/l
RMfw

1. Activity or ship name in violation,

2. Navy Unit Identification Code (WC) number.

3, Activity addresskhip homep+mt,

4. City (for ships, where violation occurred).

5. State (use 2 letter State abbreviations).

6. County.

7, Point of contact for additional information.

8. Point of Contact (POC) telephone number.

9. EPA region.

10. Was an NOV received (yes or no); if so, how
many? For this purpose, an NOV is any formal
written notification by the EPA or an authorized
State or local environmental regulatory agency of a

B4



violation or violations of law or regulation, which

applies to the regulatory agencyk first level of
enforcement action. Wsming letters or notices of
deficiencies are not NOVS, but include them on
line 11.

One written notice, regardless of the number
of individual violations, tindings or citstions counts
as one NOV. Do not include on line 10 items
found to be out of compliance by a regulator, but
not set forth in writing.

If the NOV cites violations in more than one
media (see NOV Table C-I), count it as multiple
NOVS, one under each of the applicable media
categories, Only one message is required,
however, include the specific infomsation in this
message sepsmtely for each media. Generally,
make lines 1 through 14 of this message the same
for the different media violations that result from a
multimedia inspection Repeat lines 15 through 24
for each cited media.

11. Violation description, other than NOV (e.g.,
NON, Wsroing letter, Regulatory agency
Inspectors Repofl ideriti~lng deficiencies, orsl
inspection outbriefs). Handle violations involving
more than one media in the same manner as NOVS
(see line #l O),

12. Nsme of issuing agency and violation num-
ber(s).

13, Date of notification (mm/dd/yy). The date
the regulatory agency initiated the NOV, etc.,
(preferably the date on the letterhead).

14. Date of inspection (mm/dd/yy). The date of
the inspection during which the violation was
detected. If the inspection took several days use
the date noted on the NOV, etc., or, if none, then
use the date the inspection stated.

15. Media (refer to Table B-I). The law under
which the violation was issued. If a State or local
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violation is received, report under the applicable
Federsl ststutes from which the State law or local
regulation was derived.

16. Regulation or act cited (with specific section).

17. Permit numbers related to violation.

18. Totsl number of individual tindings issued by
regulatory agency. A finding is a specific violation
with citation of environmental law or regulation.

19. List each violation separately and clsssify into
one of the following (list should equal totsl in item
18)

Class A. Releases to the environment

Clsss B. Violations with the potential to
cause a relesse or dsmage

Class C. Administrative violations. A specif-
ic violation, citation, or finding that occur-sas
a result of improper paperwork, report tilings,
or labeling. This does not include papenvork
associated with permit applications.

If NOV cites violations for more then one media,
then indicate, for each violation, the media that is
applicable.

20. Was a fine sssessed or requested?

21. Dollar amount of tines assessed. Totsl dollar
smount of the fine assessed.

22. Total report feeslreimbursable costs paid to a
regulato~ agency. Reimbursable costs sre those
dolkirs paid to a regulatory agency (above assessed
tines) for required reimbursement of regulatory
agency costs in conducting regulatory and enforce-
ment activities.

23, Summmy of demand for payment.
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24, Was a compliance agreement, Supplemental
Environmental Projects (SEPS), negotiation, or
agreement requested by the regulatory agency?

25. Summary of Proposed Agreements, SEPS, or
schedule.

26. Nature of response required and date due to
the regulato~ authoriiy (e.g., Answer to complaint
is due 25 September OI).

27. Have corrective actions been completed?
Yor N

28, Is the NOV resolved? Y or N

29. Date of NOV resolution.

30. Has issuing agency concurred with resolution
of the issues? Y or N

31. Date of concurrence (mrss/dd/yy).

32. Date of last annual or Major Claimant Envi-
ronmental Compliance Evaluation (ECE), nature of
the ECE (i.e., annual or Major Claimant) and
whether the discrepancy cited was noted on the
ECE (e.g., last annual ECE conducted 5 JAN 02
did not disclose cited violations).

33. Additional information (i.e., unusual circum-
starscesor events leading to NOV).

R) 2.3 Required Follow Up Information on NOVS.
A follow up message is required for each open
NOV, written citation, etc. for which ass initial
message was sent under psragmph 2.2. As with the
initial message, use one message if desired to
report on more than one media as a result of multi-
media inspections and violations. Use the
following format arsd include a brief title for each
item in the message:
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FM: NAVY ACTIVITV/SHIP//CODW/

TO: CNO WASHINGTON DC//N45//
CHAfN OF COMMAND
NAVY REGIONAL ENVIRONMENTAL
COORDINATORf/JJJ//

fNFO: LEGSVCSUPPGRU OGC Washing-
ton DC1/OAGC(I&E)l/
NAVFACENGCOM EFD//JJJ
NFESC PORT HUENEME CA//424//
COMNAVFACENGCOMI14011
NAVY JAG ALEXANDRIA1/O1211

uNcLAs//No5o9o//

SUBJ: FOLLOW-UP REPORT OF NOTICE OF
ENVIRONMENTAL VIOLATION/
NONCOMPLIANCE

MSGID/GENADMIN/ORIG fNATOfV/CODEl/
REF/A/DOC/OPNAVtNST 5090. IB//
REF/BA3TG OF INITIAL MESSAGfU-
VIOLATION NUMBEfUiRMRS/

1. Activity or ship narssein violation.

2. Navy LfICnumber.

3. Activity addresslsbip homeport.

4. City (for ships, where violation occurred).

5. State.

6. County.

7. Point of contact for additional infomsation.

8. POC telephone number.

9, EPA region.

10. Date of original notification. me date the
E@latory agency initiated the NOV.
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11. Wasafmepaid?Yor N

12.Dollar amount of tine paid

13. Defense Environmental Restoration Account
(DERA) paid. Total dollar amount of tines dis-
bursed out of the Defense Environmental Resto-
ration Account for Compliance Environmental
Response, Compensation and Liability Act
(CERCLA) violations.

14. Was compliance agreement, Supplemental
Environmental Project (SEP), negotiation, or
schedule accepted? Y or N.

IS, Dateofagreement (mrsrldd/yy).

16. Is the compliance agreement closed? (Com-
pliance Agreement resolved to the satisfaction of
the issuing agency).

17. Financial obligatimr, past andplarmed, result-
ing from the Compliance Agreement.

18. Fiscal year(s) for which the financial obliga-
tions have been incurred.

19. Dollar amount and appropriation of projected
costs resulting directly from Compliance Agree-
ments.

20. Is the NOV resolved? Y or N. For final
resolution, an NOV requires the satisfaction of the
issuing agency. Note that all individual findings,
violations, or citations within the NOV must be
resolved for the NOV to be considered resolved.
Have all issues of the NOV or other enforcement
notice been resolved?

21. Date of resolution (mrn/dd/yy).

22. Has the issuing agency concurred with resolu-
tion of the issues and removed the violation from
their active tiles? Y or N

23. Date of concurrence (mm/dd/yy). Tfredate on
wbicb the regulatory agency confirms that all
findings are resolved. Notification may be in
formal written fomr or documented conversation.

24. Expected completion date for issues not yet
corrected (mm/dd/yy).

25. Summary of reasons for not resolving the
issues.

26. Is a compliance project required to achieve
compliance with NOV?

27. Hss projectlhvironmental Protection Re-
quirement (EPR) exhibit been submitted to the
Major Claimant? If Military Construction (M3L -
CON) is required, provide project number and
program year.

28. EPR project number. Tire unique identifica-
tion number assigned to the project in the EPR
Project Report Fores.

29, Additional infomration.

30. Original Naval Message Number (Dat~lme
Group) day, zulu time, month, and year (Example -
171300Z MAR 02)
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MEDIATYPES

Applicablelaw Code

CleanAirAct A
CleanWaterAct B
SafeDrinkiagWaterAct c

I ResourceConsewationand RecoveryAct
SubtitleC: Hazardouswastes D
SubtitleD Non bamrdoussolidwastes E
Subtitle1:Undergroundstoragetanks F
ToxicSubstancesControlAct G

ComprehensiveEnvironmentalResponse H
Compensation,and L]abWyAct
FederalInsecticide,Fungicide,and I
RodenticideAct

I EndangeredSpeciesAct J
HistoricpreservationAct K
ArchaeologicalProtectionAct L
Dtber z

TableB-1
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